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WESTERN M I N I N G ACTION PROJECT
• • -14U5 Arapahoc Ave'.- ^".V

Boulder, CO «0302
(303) 473-9618

Fax (303) 440-8052

Via Fax - Hardcopy 10 Follow by Mail

Apri l -1, 1996

Mr. J. David Holm, Director
Colorado Winer Oualiiy Control Division
4300 Cherry Creek Or, Soiilh
Denver, CO 80222

Re: )'rop<.>sed Consent Decree and Draft Discharge Permits - Sunnyside OjoiJ Corp.

Dear Mi. Holm:

The following are the comments of the Mineral Policy Center (MFC1) by the i r
uiul ei signed attorney regarding the proposed Con sen 1 Decree and Older (CD or proposed CD)
;-ind associated drfii'l and current discharge permits regarding the Sumiyside (iold Corporation.
Ml'C is a nonprofit eiti/.ens organisation tha i hat,.been concerned with the walei qua l i l y '
impacts associated with the Sunnyside mine. Due to the length and complexity oi' the
documents, these comments are arranged by puge number or paragraph lUimber lor quick
reference. Thus, the comments aru not listed in ordei1 of importance.

Overall, the proposed CD and associated documents rnisc a number of .serious
concerns reuarding the protection of water quali ty from active, inaciive. ynd abandoned mines
in Colorado. MPC respcctl'ully requests iha i the s tu tc of Colorado reject the CD anO
associated permits u n t i l the following issues are resolved.

I'iiia. 3 - U is run clear t ha t ihe CD and other documents are "consistent \v i th the purposes of
the | Water Qual i ty] Act." CRS 25-<S-102(2)(emphasts added) slates thai "the public policy of
this state jis | to conserve state waters and lo protect, maintain, and improve, where necessary
and reasonable., the quality [of water] ...." At best, the CD attempts to ' 'main ta in" wtUei
q u a l i l y , it makes no progress lowurd.s improving water qua l i ty in the .-iiiiiiias Basin. Pm
example, the CD assumes that existing sites in the basin (the proposed "mitigation" Sites) ate
f u l l y complying with (he Clean Water Act. In actuality, these *itcs air point .souices (adits,
tunnels , tailings and waste piles, etc.) that should have been issued tradit ional pui ' i i source
discharge permits long a.^o (i.e., since (hose discharges are not "siornuvaier" under HP A and
state policy).
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I'ara. 4.g, - The "Reclamation Standards'' listed as controll ing f u t u r e compliance ignores
additional requirements under WnJu-3 of the MLRB Rulesv^lfarnely, Rules 3.1.0 (Water),
3.1.7 (Ground Water), and 3.1.8 (Wildl ife) . Withoul meeting the requirements of these Rules,
actions by the permittee are in violation of the Mined Land Act (and Rule.;;). Tims, this
seel ion musl be revised lo include a mandatory requirement that _aH_ relevant. MLRB Rules be
met as pan of compliance with the CD and permit,1;.

I'ani. B.C. - The waiver of the state's authority to require permits foi (he scops and springs
af ter te rminat ion of tin.: existing and proposed permits unnecessarily restricts slate
pierogatives. This issue will be discussed in more depth in later paragraphs.

I'ar.-i. 9.a. - The last sentence of this paragraph's release uf SGC's l i ab i l i ty if there is uiw
main tenance nl the downstream portion of the American Tumid is loo broad. This re-lease
could be used to nullify other conditions of the CD which .require CDi'i> pcimil obligations
i'or I l ic tunnel.

Para. 9.b. - The waiver of SGC's liabili ty for subsequent water qua l i ty changes is also too
broad. As noted below, the proposed five year t imetrauie (otter tunnel sealing) does noi.
accounl for long-term water q u a l i t y iinpacls resulting, or potentially resulting, I'tom the sue. .
Tims, a long-term liabil i ty and f inancia l assurance mechanism must remain in place dur i i ig
the period in which water qua l i t y changes may occur, in addition, does this section imply
thai SGC or iis heirs, assigns, etc. would not be liable under CfciUCLA? A sta tement should
be. added which makes clear that CBUCLA l iab i l i ty is in no way waived by (his CD and
permits. Also, it should be staled t h a t there wi l l be public notice and review of the Division's
"confirmation" thai: SGC has fulfilled all of its obligations noted in this .section.

Para. 9.c. • The CD should discuss the environmental impacts asLM>ciak:d with ihc Cement
Creek diveision. In addition, this section assumes (hat the qua i i iy of the Cement Crock
waters are equivalent to the qual i ty of ihe American Tunnel waters - \vi ih no supporting
documentation. If the. quality of Cement Creek is worse (i.e., increased meluls loading), than
a corresponding ad jus tment of Hows musl be made in order to ensure that the downstream
qua l i ty is not degraded during the (imeframe.s discussed in this section. Also, SGC rnuM ik>
rnoie than jusi "uuiice" (he Division of ihe decrease or stoppage ot trie Cement Creek
diversion. The stale should have complete oversight and approval authori ty over all important
actions undertaken <it> part of this CD.

Para. 10.a.(i) - The "or" in I he first two sentences should be an "and1' lo avoid the dunce that
flows in the tunnel could continue.

I'ara. 10,a.(vii) - It should be noted that the MLR permit cannol be "released" unti l
reclamation at the site is completed. Under MLRB Rulest "rcclamalion includes all measures
taken to assure the protection of water resources, including costs to tover necessary \vatei
quality protection, treatment and monitoring as may be rcqiwed by Pe rmi t , these Rules or the
Act.' 'MLRB Rule 4.2,i.(4).
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Para. 13. - The sentence discussing "addi t ional" remediation projects thai SGC "may" notify
the Division of. and that may have;a "positive" impact on'Ava'ter quality is vague and not
connected to any assurance that downstream water qua l i t y will actually be ''improved," C'KS
25-K-102(2), let alone "protected," A "positive" impact on water quality is in no way
equivalent to a guarantee (hat water qua l i ty will be protected. In addition, the built-in
discretion Tor SGC is too broad.

Para. 14 - This section is at the heart of the CD. Overall , there is no assurance thai adverse
water qualily impacts associated with the Sxmnyside operations, including the sealing of the
tunnels, will nil manifest wi th in the l imited f ive year period, h is common knowledge t h a i
acid mine drainage often appears, or at least worsens, over a much longer time period than
I he five years slated in rlie (.'I"). Based on the proposed CD, SGC is released from l iabi l i ty
under the Clean Water Act (i.e., (or the seeps and spring,?) il the Reference F'oirit qual i ty is
acceptable after roughly five years. What happens if additional qualily impacts occur after
thai t ime?

The stale should not consent to such a sweeping release. Continued monitoring over a
much longer t ime period is required in order to ensure that water qualily w i l l indeed be
protected. It is very possible thai contaminated water will nol reach the Reference I'oinl
within five years. More important ly- the CD does not discuss whether water backfil l ing
behind the tunne l seals wil l result in additional chemical reactions with increusxd acid mine
drainage. A release of permit obligations (and covenants not to sue) should not be made
without an assurance that the walur qua l i ty at the Reference Point at the end of five years (01
slightly longer) w i l l nol bo degraded fur ther due to any actions regarding the Sunnyside mine
and related facilities.

In addition, the abi l i ty of SGC to transfer the permit, in paragraph d. also unnece^baii ly
waives SGC'.s obligations. A transi'er of the permit should not be able to be conskued as
l i m i t i n g the requirement tha t the flows from the American tunnel ate completely c l i i n i n a t c d
over the long-term. It should be nou;d that similar sealing actions ;U Summilvillc tailed the
first lime and required large expenditures of monies to eventually correct.

Para. 16.a. - The term "feasible'1 must be defined. If it can mean economic feas ibi l i ty , t lu 'n
iha t would be an unacceptable deference to i>GC. Tile protection of water qual i ty should not
be determined by a company's f i nanc i a l determinations. Water qua l i fy protection measures
must be based on technical feas ibi l i ty , not on the company'?, bottom line.

Para. I6.b. - The "or" on the top line of p. 23 should be an "and' >n osdci to coiiocily track
the rest or.' the CD (see p. 31 loi correct form). Otherwise, compliance with the "leclamation
standards" would be discretionary wilh the company SOUK thing not al ioxved by the CD.

Para. IK. - The l imiial ion of treatment to only 2,5 years severely undermines the entire
proposal. What happens to contaminated discharges after that time? In uddi l ion , does the
IS DO gpm treatment capacity account for the likely maximum flow (rain on snow i-
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during spring nitioil), as it should? What happens to compliance requirements lor Lie other
silts in the event of premature termination? Ii' there i.s premature terminuiinn, what about
Seeps and springs thai will develop after tlu; tunnel is sealed'? Thei,e questions rruisi. be
addressed in the revised CD and permits. ':?c"<'•

Para. 19. - The CM) should require thai in (he- i;vcnl of premature le rmina l ion , (ho existing
lunne l permit must not only remain in effect but must ho renewed. As noted in comments lo
Parti. 18, under the Division's correct legal position, seeps and springy thai develop under the
premature Ic rmina l ion iccnaiio must he covered under new discharge peruuls.

Para. 20-22. - As noted earlier, the lack of any assurance that water quality will not \vorscn
a Tier the terms of Para. 14 are mcl seriously undermines the ent i re CD. Nu waiver of (he
l ight to require COPS point .source permits (or covenants nut to sue) should be given based
on the currently inadequate l imi ted five year scenario.

Para. 24 (and Appendix 13 and a t tached draft permits for "mitigation") - The emirc Cl.) is
based on new CUPS permits for the up-drainage "mitigation" sites its a means to hopefully
of fse t the impacts from the pollution contained in the downstream seeps and spiiniyi thai wil l
develop upon t u n n e l scaling. However, these sites should already have been covered by
tradi t ional NPDES/CI)1JS point source permits. Sec EPA Policy contained in Dec. 22, 1493
le t te r from Max Dod.scn to Montana Water Ouality agency (copy to Colorado WQCD).

The company cannot ut i l ize the cleanup of the upstream f- i tcs as a co\vr for its
downstream pollution since the company (and other owners) ate liable for the pollution
discharging from ihe adiis, piles, workings, etc. at these sites. The jriopcr action is to
r e q u i t e these sites to obtain traditional permits, meet water qua l i t y icquiu-ments at the sites,
anO jhen resolve the Sunnysidt- mine problems. Merging the sites in(o one overall cleanup
plan ignores the- Clean VVuler Act's rcquirernenl that these upstream sites should luve, ha-n
permiticd long ago. According to EPA requirements, the existing " s t f n m v/yte.r only" pcunit1-'
arc inapplicable lo the mine drainage currently being dtsr.hargcd torn ihesc sites,

Paia. 25. • The CD lacks any discussion as to whether the S5 million lirumeia! assurance wi l l
cover all environmental and reclamation requirements discussed in the CD. Without t'iim
assurances that these monies arc sufficient to remediate all wnlei qual i ty ii.ipacb. the (."I)
musi he rejected..

Para. 2(i. - The force majct i re provisions are uxtrcmely hrouii. /\l .1 n r i in i r . JUin . incient.cd
pol lut ion loadings and stream flows not anticiputcii in the CO simuli l he e.-xluJed f rom
coverage under this section.

Para. "31. - The problems noted with the oveily ImiuJ ^ovciuuit:- ;iot to >Me arc discus^.d
above. As such, they should be rejected. In any event, the CD mutt r e i t e ra t e thai: this
cannot in any way be- construed as a concession oi the Division's authority to brir.g these
types of suits in the Future in Colorado.
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Fiira. 33. - The last sentence should add; "or any other person or eniiiy." In this way, the CD
makes clear lhat other persons not .specifically bound by ihe. CD may utili/e enforcement i
mechanisms available to them under the Clean Waicr Actfi

Appendix A - The limitation of compliance monitoring to Zinc only is unacceptable ',
espvciall) --.iniet the CD docs not discuss whether other metals problems may exist (or '
increasej j., 4 result of the termination of the current water quality treatment system:;.
Although Zinc may be a potential indicator, other metals (and pH) rnut>t bo part of the '
compliance system, ' "' -r j.

Conclusion ;

'MFC appreciates ihe opportunity to comment upon these important issues. tviPC i
respectfully requests that The CD be withdrawn until the above mentioned issues arc resolved.
We would \v(-|i--(Hne the opportunity to meet with you"to discuss these matters in ^ei
Than!; yo-j

Sincerely,

/•Rugec'Flynn
Attornev for the Mineral 1'olicv Center

Carol Russell, El1 A
Mike L*>ng, Colo. DMC.
v\imee Bouianger, M.PC
Kaven Kishbaugh, Colo. A.G.'s Office.


